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Introduction

“Consumerism” and “Competition” are the guiding mantras of post
liberalization India. Today, consumers are faced with the difficult task of
choosing from a wide range of products to meet their needs. Advertising
plays a key role in influencing consumers and has therefore become integral
to the success of every business. In order to woo consumers, advertisements
portray their products in as favourable or appealing a manner as possible.
Most businesses tend to follow two approaches in this regard:

1. They try to point out the benefits or advantages inherent in their own
products, or :

2. They compare their products with those of their competitors’, to
demonstrate to the consumers the superiority of their own products. Such
a comparison may disparage the competitor’s goods.

Disparagement can be defined as, “any kind of representation, which
runs down or paints another’s product in an unfavourable light”!.
Disparagement could occur in the following ways: the rivals’ goods may be
condemned in general terms as being worthless or no good, or specific defects
of the product may be mentioned and criticized or a trader may simply assert

that his goods are superior to his competitor’s goods.

Disparagement is aligned with claims for unfair competition, interference
with contract and business relations, and other torts protecting against business
injuries?. Such a practice can be the antithesis of free competition and fair
trade. As stated by one court: “claims of trade libel and product disparagement
protect economic relationships and fair competition.”® It has been variously
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termed “trade libel,” “slander of goods,” “injurious falsehood,” and
“disparagement”™. The tort of disparagement of goods or services is defined
as, “a false and disparaging statement of the quality of the plaintiffs goods or
services”* . This article examines the position of law in India regarding such
practices and analyses the approach of the Indian judiciary.

Evolution of the Tort of Disparagement:

The tort of disparagement was developed in England in response to
interference with economic relations through malicious oral or written
falsehoods. In the beginning, the Courts did not recognize slander of good
per se. Thus, the only recourse available to the aggrieved parties was to sue
for defamation of the reputation of the firm. The tort gradually evolved from
the. tort of ‘slander of title’ to cover aspersions not only on title, but also on
the quality of land or goods, like knowingly making false assertions that the
plaintiff’s products were inferior®.

In India the tort of disparagement has been embodied under Section 36
A(1)(x), Monopolies and Restrictive Trade Practices (MRTP) Act, 19697 . The
1990’s have seen an increase in the number of advertisements, which seek to
establish the superiority of their products by comparison to those of their
rivals. This has led to a flood of cases being filed by the aggrieved competitors
before the MRTP Commission.

When are Comparisons Odious?

In Colgate Palmolive India Ltd. v. HLL®, the Court laid down that in
order for Section 36A(1)(x), MRTP Act to be attracted, the following conditions
must be satisfied in the affirmative—

1. - Is the representation disparaging in nature?
2. (a) Is the statement false? or,
(b) Is the effect of such a representation on the common man such
that he would be misled?

The tests in India differ slightly from those in England in so far as there
is no additional requirement of malice on the part of the defendant®.
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