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Art. 39 of the UN Charter authorises the Security Council to make a
determination as to the existence of any threat to the peace, breach of peace or an
act of aggression and to take measures to restore international peace and security.
Other provision of chapter VII of the Charter make it clear that such measures
include economic and diplomatic sanctions as well as the use of armed force.
These provisions clearly indicate that at the time of the inception of the UN,
the Security Council was seen as the future peacekeeper of the global community.
This, however, is a role which the Council has proved woefully inadequate to fulfill,
largely because of the superpower conflicts within the Council and frequent resort
to their veto powers.
While this enforced paralysis had the unfortunate effect of rendering the
prohibition of the threat or use of force in Art. 2(4) of the Charter a dead letter,]
it has also prevented the Security Council from acting in excess of its authority.
Indeed, it can be said that the Council has avoided acting in a manner inconsistent
2
with its mandate by not acting at all.
The post cold war years have, however, seen a radical change in this situation.
Free from the East-West detente and hence the shackles of the veto, the Security
Council has moved from forced inactivity to an increasingly reckless invocation of
Art. 39. Thus, in the recent past, the Security Council has not only made Art. 39
determinations where the situation clearly called for it, such as in Kuwait,' but also
in instances where the threat to international peaces was far less apparent. A few
recent examples are the Security Council resolutions on Somalia in 1992,4 the
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economic sanctions imposed on Haiti in June, 1993,1 the resolutions prohibiting
supply of arms and ammunitions to UNITA, the rebel force in the civil war in
Angola.6
Concern over the Council's activism is further exacerbated by the fact that it
is a relatively small body with enormous potential for affecting the vital interests
of several states.7
As a result, there is today, a body of scholarly opinion advocating a means
of "reviewing" the Council's actions. Some see the seeds of such review as having
already been sown in the recent decision in the Lockerbie case.8
I. THE ICJ AND JUDICIAL REVIEW
While Lockerbie is frequently seen as being to the ICJ what Marburv v.

Madison to the United States Supreme Court,9 this is not the first case where the
World Court has been called upon to review the legality of the actions of the
political organs of the UN. Similar questions have come up before the Court, though
not in so direct as form in the Nanibia Case and the Certain Expenses Case."

In the Certain Expenses Case, the General Assembly requested an advisory
opinion on the question of whether the expenses incurred by the UN operations in
Congo in 1960-61 and in the middle-east in the late 1950s were expenses of the UN
within the meaning of Art. 17(2)12 of the Charter.
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A French amendment to the question which was proposed but rejected would
have asked the Court to decide first whether the expenses were decided in
conformity with the provisions of the charter, i.e., whether the General Assembly
and the Security Council had acted ultra vires in authorising the expenditure.13
The Court, while taking note of the rejection, held that this did not preclude
it from deciding "whether the expenses were decided in conformity with the
charter"." The Court thus asserted its power of judicial review despite the apparent
intention that it refrain from doing so.
However, immediately thereafter, it seems to have made a volte face when it
observed that there was no provision in the structure of the UN for judicial review
analogous to that found in municipal legal systems to determine the validity of a
governmental or legislative acts.15
It therefore concluded that each organ must, "in the first instance at least"
determine its own jurisdiction.16
These two apparently contradictory stands, and the use of the words " in the
first instance at least", make the decision highly ambivalent.
In the Nanibia Case the Court observing that France and South Africa had
argued that the General Assembly had acted ultra vires in adopting the resolution
purporting to terminate the mandate for Namibia and declaring South Africa's
presence illegal, noted that this argument also called into question the validity of
certain Security Council resolutions.17 It then went on to hold that while the Court
does not possess the power of judicial review or appeal in respect of the decisions
of the UN organs concerned, it may, in the exercise of its judicial functions,
consider objections as to their validity "in the course of its reasoning", before
determining any legal consequences arising from them.18
The several concurring judges who have been more assertive than the majority
seem to have taken the view that the decision on the question of the validity of the
various resolutions was a precondition to a decision on their legal consequences. 19
The dissenting opinion of Judge Fitzmaurice attacked these resolutions as beyond
the competence of the General Assembly and the Security Council.20
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THE LOCKERBIE CASE

The Libyan request for interim relief in the Lockerbie case invited the Court
to decide that certain Security Council resolutions asking the Libyan Government
to surrender two Libyan nationals accused of the Lockerbie bombing to stand trial
in the US and the UK might be ultra vires. In particular, Libya argued that by its
resolutions, "the Security Council infringes or threatens to infringe the enjoyment
of the rights conferred on Libya by the Montreal Convention for the Suppression
of Unlawful Acts Against the Safety of Civil Aviation, 1997,21 and its economic,
commercial and diplomatic rights."
Libya also alleged that the Security Council had "employed its power to
characterize the situation for the purposes of Chapter VII simply as a pretext to
avoid applying the Montreal Convention". 3
In the face of Libya's submissions, the Court could have asserted its power
of judicial review, and then either have granted the relief sought for, or refuse it
holding that sufficient grounds had not been made out. Alternatively, it could have
refused to consider the legality of the Council's resolutions at all on grounds that
it lacked the power of judicial review.24 The Court seems to have chosen the former
option and denied Libya relief. The rejection was based, not on any lack of the
power of review, but on the absence of any right of Libya under the Montreal
Convention in view of Art. 25 read with Art. 103 of the UN Charter.' 5
Thus, the Marbury analogy is further strengthened, since the Court has
asserted its powk of judicial review without bringing itself into conflict with the
political organ whose actions it is reviewing.
As happened in the Namibia Case'6 the concurring judges who wrote separate
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judgements2

and the dissenters
judicial review.

were more assertive of the Court's power of

II. THE UN CHARTER, THE STATUTE OF THE ICJ & JUDICIAL RE VIEW

Art. 32 of the Vienna Convention on the Law of Treaties permits recourse to
the negotiating history of the treaty if the text leaves the meaning ambiguous or
obscure. A scrutiny of the UN Charter and the Statute of the ICJ reveal that this
is indeed the case with respect to judicial review, 29 and therefore, the preparatory
history may be resorted to in order to ascertain whether the Charter envisages
judicial review.
During the course of the drafting of the Charter, there were two Belgian
proposals to incorporate judicial review by the ICJ explicitly in the Charter.
The first proposal was to confer on any state party to a dispute before the
security Council, the right to refer any decision of the Council to the ICJ." This
proposal was objected to by six states (four of which - the USA, the USSR, UK and
France - expected to become members of the Council) and was later withdrawn by
Belgium. 3'
This withdrawal, according to certain authors, goes to show that the Charter
did not, in fact, authorise judicial review. 32 A contrary argument, however, is that
the proposal was withdrawn by the Belgian delegate only on an assurance that the
recommendation of the Security Council would only be advisory and would not
27
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bind the parties,33 and therefore, the withdrawal of the Belgian proposal does not
signify the unacceptability of judicial review. 34
The second Belgian amendment proposed to the committee on legal problems
(a subset of the committee on judicial organisation) suggested that a proper
interpretative organ for the several parts of the Charter be designated. This was
rejected by the committee. According to the committee, there was no need to refer
interpretative disagreements on the Charter between organs as an "established
procedure". 5 The committee also held that an interpretation produced by an organ
which was not "generally acceptable" would be without binding force.36 Thus
rejection of the second Belgian proposal is also inconclusive.
1II. JUDICIAL REVIEW BY THE ICJ - PROS AND CONS

From the above discussion it is clear, that while the ICJ has repeatedly
exercised the power of judicial review neither the text of the Charter or its
preparatory history come out clearly in support of such an exercise. Nor does the
Charter enumerate any clear constitutional restraints on the power of the Council
which can be used as tools of review by the Court.
However, this cannot be used as an argument against judicial review, since
there are several instances of domestic Courts exercising judicial review without an
express constitutional warrant (Marbury v. Madison being the most famous example) and there is no reason why the ICJ should not do the same. 37 Similarly,
instances abound where Courts from considering the vires of executive and
legislative acts.38
Another argument against judicial review is the absence of any suggestion of
a hierarchy between the ICJ and the Council.3 9
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However, this argument is consistent with the actual "functional parallelism"
between the two organs - the Security Council being a purely political organ and
the ICJ being a purely judicial one."
Practical problems regarding the exercise of judicial review by the ICJ revolve
around the non-binding nature of the pronouncements made by the ICJ41 and also
that since the ICJ relies on the Council for the implementation of its decisions, a
pronouncement invalidating the acts of the Council itself is unlikely to be given
effect to.
However, though non-binding in character, it cannot be said that a pronouncement by the ICJ is totally without any force of law. 42
CONCLUSION

An analysis of the pros and cons of the issue shows that there are no serious
hurdles in the way of exercise of judicial review by the ICJ. Indeed, in view of the
recent activism of the Security Council, it seems to be the need to of the hour.
Especially so, since the ICJ is a considerably more democratic body than the
Security Council. 43
The Lockerbie judgment therefore, seems to be the right step in the right
direction.
Further progress along this line, however, should be made with caution. An
immediate direct confrontationist approach in this regard is likely to do more harm
than good in the long run. It must be borne in mind that even the United States
Supreme Court took nearly fifty five years after Marbuy to first invalidate a federal
legislation in Scott v. Sandford."
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